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175  Tri-County Parkway 
Springdale, Ohio 45246 

(51 3) 648-31 55 
NOV 1 5 2004 

Mr. Gene Jablonowski, Remedial Project Manager DOE-0060-05 
United States Environmental Protection Agency 
Region V, SR-6J 
77 West Jackson Boulevard 
Chicago, Illinois 60604-3590 

Mr. Tom Schneider 
Ohio Environmental Protection Agency 
401 East 5‘h Street 
Dayton, Ohio 45402-29 1 1 

Dear Mr. Jablonowski and Mr. Schneider: 

DRAFT FINAL EXPLANATION OF SIGNIFICANT DIFFERENCES FOR OPERABLE 
UNIT 4 

References: 1. 

2. 

3. 

DOE Letter, DOE-0042-05, William J. Taylor to Gene Jablonowski and 
Tom Schneider, “Draft Explanation of Significant Differences for Operable 
Unit 4,” dated October 26,2004 

Letter, Thomas A. Schneider to William J. Taylor, “Draft Explanation of 
Significant Differences for Operable Unit 4,” dated November 10,2004 

Letter, Gene Jablonowski to William J. Taylor, “Conditional Approval of 
the Draft Explanation of Significant Differences for Operable Unit 4,” dated 
November 12,2004 

Enclosed for your review is a draft final Explanation of Significant Differences (ESD) document 
for Operable Unit 4 (OU4). The draft ESD was submitted to the U. S. Environmental Protection 
Agency (USEPA) and the Ohio Environmental Protection Agency (OEPA) in Reference 1. 
Approval of the draft ESD by the OEPA and the USEPA is documented in References 2 and 3, 
respectively. The draft final ESD incorporates the comment that accompanied USEPA’S 
conditional approval. 

Upon consultation with Department of Energy Headquarters (DOE-HQ), a separate National 
Environmental Policy Act (NEPA) Supplement Analysis is not required for this action. 
Consistent with DOE’S CERCLANEPA integration policy, DOE will rely on the evaluation 
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documented in the CERCLA ESD to document its evaluation of potential impacts of the 
proposed action. 

The enclosed draft final ESD will be made available to the public via the Feiiiald Closure Project 
(FCP) Public Environmental Information Center (PEIC), as well as via the FCP web site. A 
formal public period will be held from November 18,2004 through December 1.8,2004 with a 
public briefing on December 7,2004. Notification of the availability of the draft final ESD, and 
of the schedule for the public comment period and public hearing will be posted on the web site 
and mailed to key stakeholders. 

If there are any questions concerning the enclosed draft Final ESD, please contact Johnny 
Reising at 5 1 3-648-3 139. 

Sincerely, 

Director 

Enclosure: As Stated 

cc w/enclosure: 
J. Sattler, OH/FCP 
T. Schneider, OEPA-Dayton (three copies total of enclosure) 
F. Bell, ATSDR 
M. Cullerton, Tetra-Tech 
M. Shupe, HIS-GeoTrans 
R. Vandegrift, ODH 
AR Coordinator, Fluor Femald, Inc.MS78 
S. Beckman, Fluor Femald, Lnc.MS20 
D. Carr, Fluor Fernald, Inc./MS 1 
ECDC, Fluor Fenald, Inc./MS52-7 
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1.0 INTRODUCTION TO THE SITE AND STATEMENT OF PURPOSE 

1.1 BACKGROUND 

The Fernald Closure Project (FCP) is a former uranium processing facility located in Harniltnn and Butler 

Counties, Ohio approximately 18 miles northwest of Cincinnati, Ohio. The FCP is owned by the United 

States Department of Energy (DOE). In November 1989, the FCP site (formerly the Feed Materials 

Production Center [FMPC] and then the Fernald Environmental Management Project [FEMP]) was 

included on the National Priorities List established under the Coinprehensive Environmental Response, 

Compensation, and Liability Act, as amended (CERCLA). The DOE is the lead agency for reinediation 

of the FCP pursuant to the Consent Agreement as Amended under CERCLA Sections I20 and IOb(a) (the 

ACA) signed with U.S. EPA in September 1991. The Ohio Environmental Protection Agency (OEPA) is 

also participating in the cleanup process at the site. 

Operable Unit 4 is one of the five operable units identified in the ACA and consists of Silos 1, 2, and 3 

and their contents, the empty Silo 4, and associated facilities. Disposal of treated Silos 1, 2, and 3 

material as 1 le.(2) byproduct inaterial at the NTS was originally proposed by the DOE as a protective, 

compliant disposal option in the original Proposed Plan for Operable Unit 4 in February 1994. After 

fornial public review by regulators and stakeholders in Ohio and Nevada, the DOE and U.S. EPA 

specified treatment by vitrification, followed by offsite disposal at the NTS, as the selected remedy for 

Silos 1, 2, and 3 material in the December 7, 1994 OU4 ROD. The DOE has maintained the involvement 

of regulators and stakeholders in the state of Nevada on a continuing basis since finalizing the OU4 ROD: 

This involvement has included: 

Numerous briefings and 16 public meetings and hearings in Nevada during reevaluation and 
modification of the OU4 remedy; 
Tours of the FCP, and the processing facilities for the Silo materials for members of the Nevada 
Test Site Citizens Advisory Board.(NTSCAB); 
Status reports and. formal and informal briefings on plans and status of FCP activities for the 
Nevada Department of Environmental Protection (NDEP); and 
Maintaining representatives of the NDEP as standing members on the NTS Waste Acceptance 
Review Panel, responsible for reviewing and recoimending approval of 'waste streams proposed 
for disposal at the NTS. 

Subsequent revisions to the remedy for Silo 3 (Explanation of Significant Differences (ESD) in March 

1998, and ROD Amendment in September 2003) modified the selected remedy for Silo 3 to treatment to 

the extent practical to reduce dispersability and mobility of heavy metals, followed by off-site disposal at 

the NTS or an appropriately peimitted conmercial disposal facility (PCDF). 
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Revisions to the remedy for Silos 1 and 2 (ROD Amendment in June 2000 and ESD in November 2003) 

modified the selected remedy for Silos 1 and 2 to treatment by chemical stabilization, followed by off-site 

disposal at the NTS or a PCDF. 

i .2 CIRCUiMSTANCES GTViNG RISE TO PREPARATION OF AN ESD FOR 
OPERABLE UNIT 4 

Since the Operable Unit 4 ROD Amendment and its subsequent modifications were finalized, the DOE 

and U.S. EPA have evaluated alternatives for ensuring implementation and completion of the remedy in 

the most expeditious manner. The primary circumstance giving rise to this evaluation involves legal 

issues raised by the state of Nevada concerning the currently identified disposal remedy. As documented 

in recent letters froin the.Attorney General of the State of Nevada to the DOE (letters dated April 13, 

2004, and August 23, 2004) the Nevada Attorney General has requested that DOE respond to 

legal issues concerning disposal of the treated Silo materials at the NTS. These letters, and the 

response, are contained in Attachment 1 of this ESD. 

DOE’s efforts to resolve the issues with the State of Nevada have included: 

Discussions with the State of Nevada 
Creation of a DOE team to find and implement potential solutions to issues raised 
April 30, 2004 commitment to review legal issues raised by Nevada Attorney General, 
provide 45-day notification prior to initiating shipment of Silo material to the NTS 

several 

DOE’s 

and to 

July 28, 2004 letter to the State of Nevada clarifying DOE’s legal position that disposal at the 
NTS in accordance with the 1994 ROD is legal, protective, and compliant 

It is U.S. EPA’s and DOE’s position that the current OU4 remedy, originally specified in 1994 with input 

from regulatory agencies and stakeholders in the states of Ohio and Nevada, is legal, compliant, and fully 

implementable. A September 27, 2004 letter from the U S .  EPA Region V to the DOE states: 

“Historically, disposal of Silo materials at the Nevada test Site (NTS) has been a component of 

the Silos Project remedy since 1994 as stated in the 1994 Record of Decision for Remedial 

Actions for Operable Unit 4(ROD). Off-site disposal of the Silo materials is also a key 

component of the ‘balanced approach’ that included Ohio stakeholder acceptance of a 2-million 

cubic yard onsite disposal facility at Fernald. DOE expended great effort to work with the State 

of Nevada and its stakeholders to ensure the disposal of Silo materials at NTS.” 

Although the DOE remains committed to the disposal component of the current remedy, the DOE is also 

committed to resolving the issues raised by the Attorney Gen’eral of the State of Nevada in the most 

2 
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expeditious manner. Therefore, it is DOE’S position that the changes addressed under this ESD are 

required in order to: 

0 

0 

Maintain continuing progress towards completing treatment and off-site disposal of the 
Silo materials in the most cost-effective and expeditious manner; 
Minimize risk to.the public and the environment due to continued storage of silo 
materials in their in current configuration as soon as possible; 
Maintain progress towards the scheduled 2006 closure of the FCP; and 
Continue to honor its codnitment to respond to stakeholder concerns. 

0 

0 ’ 

The change addressed under this ESD consists of allowing the option for temporary offsite storage of Silo 

materials, after necessary treatment, prior to permanent offsite disposal at the NTS and/or a PCDF. 

1.3 REGULATORY BASIS 

Pursuant to Section 117 of CERCLA as amended and the National Oil and Hazardous Substances 

Pollution Contingency Plan (NCP) at 40 CFR 300.435(~)(2)(i), an ESD document should be published 

when “differences in the remedial or enforcement action, settlement, or consent decree significantly 

change but do not fundamentally alter the remedy selected in the ROD with respect to scope, 

performance, and cost.” The OU4 ROD has always provided for off-site management of the Silo 

materials in the form of transportation to and disposal at a protective off-site facility. As defined by this 

ESD, temporary offsite storage at a government-owned facility or a properly permitted commercial 

facility is a form of offsite management in accordance with the same criteria applied under ‘the current 

ROD. In addition, since the revised remedy would 1) maintain the final remedy of protective, permanent 

offsite disposal of silo material; 2) limit offsite storage to a finite period of time prior to permanent offsite 

disposal; 3) maintain all current criteria for treatment, packaging, transportation & disposal; and 4) 

preclude return of the material to FCP; there is a significant but not a fundamental change to the scope, 

performance, or cost of the remedy. Adding the option for temporary offsite storage prior to final 

disposal represents a significant, but not fundamental, change to the current OU4 remedy. 

\ 
1.4 ADMINISTRATIVE RECORD 

This ESD will become part of the Administrative Record pursuant to 40 CFR 300.825(a)(2). This ESD, 

as well as the supporting information, will be available to the public at the Public Environmental 

Information Center (PEIC), 7400 Willey Road, Hamilton, Ohio. The PEIC is open from 7:30 a.m. to 5:OO 

p.m. on Tuesday and Thursday and may be contacted at (5 13) 648-505 1. 

3 
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2.0 SITE HISTORY, CONTAMINATION, AND SELECTED REMEDY 

2.1 SUMMARY OF SITE OPERATING HISTORY 

Operating as the FMPC between 195 1 and 1989, the site produced high purity uranium metal products in 

support of national defense programs. The site consists of approximately 1,050 acres encompassing three 

primary areas: the fonner production area, the waste storage area, and adjacent forest/pastui-e land. The 

fornier production area is a 136-acre tract at the center of the site. The waste storage area, which includes 

the OU4 area, is located west of the former production area. In 1989, operations ceased and efforts were 

focused on environmental restoration and waste management activities. In 1991, the site name changed 

to the FEMP to recognize this new emphasis. In 2003, the site name changed again to the FCP to reflect 

the increased focus on final site closure. 
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The ACA organized the remediation of the FCP into five operable units. Operable Units 1 through 4 are 

considered source operable units while Operable Unit 5 encompasses all environmental media, both on 

and off FCP property. The final remedial actions include: facility decontamination and dismantlement; 

on-site disposal of the majority of contaminated soil and debris; off-site disposal of the contents of Silos 

1 and 2, Silo 3, waste pit material, nuclear product inventory, low-level waste, mixed waste, and limited 

quantities of soil and debris not meeting on-site waste acceptance criteria; and treatment of Contaminated 

groundwater to restore the Great Miami Aquifer. Records of Decision have been finalized for all five 

operable units, and current site activities consist entirely of implementing remedial actions in accordance 

with the final RODS, and enforceable milestones established under the ACA. 

DOE'S current baseline schedule forecasts the completion of the OU4 remedy by March 3 1, 2006. The 

DOE has completed construction and testing of facilities described in the OU4 remedy selection and 

remedial desigdremedial action documents to retrieve, treat, and package material from Silos 1,  2, and 3 

for off-site disposal. DOE has initiated the process of transferring material from Silos 1 and 2 into tanks 

for storage pending subsequent transfer to the Silos 1 and 2 Remediation Facility for treatment and 

packaging. 

DOE and U.S. EPA have recently agreed to extend milestones for initiating operation of the Silo 3 and 

Silos 1 and 2 Remediation facilities, in recognition of the issues discussed in this ESD. Facilities, 

personnel, and support systems are in place, however, to support completing the processing, packaging 

and offsite disposal of the Silos 1, 2, and 3 material, as well as subsequent remediation and site closure 

activities, in accordance with the current approved ROD and baseline schedule. DOE and U.S. EPA 

4 
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agree that the change described by this ESD, which affords DOE flexibility to use temporary offsite 

storage if required, will further ensure completion as currently scheduled. , 

The option of off-site interim storage is necessary because the Nevada Attorney General recently 

requested that the DOE respond to coizcer~~s regarding disposal of the Silv materials at NTS as specified 

in the 1994 OU4 ROD (letters dated April 13, 2004, and August 23, 2004). While DOE and U.S. EPA 

believe that the remedy specified in the OU4 ROD is legal, protective, and implementable, DOE prefers 

to work with the Nevada Attorney General to resolve his concerns prior to proceeding. However, the 

tiineframe for completing this process is uncertain and, in the end, it may be preferable to pursue other 

off-site disposal options. 

Halting progress on processing and offsite disposal of the Silo materials pending resolution of the Nevada 

Attorney General's concerns is impracticable. Not only would DOE risk missing an enforceable 

milestone, but facilities, procedures, and qualified and trained workers are currently in place to operate 

the coniplicated processing equipment. Delaying operation of the facilities will result in significant costs 

to maintain these resources in a status to allow effective initiation of operation. In addition, delay risks the 

need for extensive retraining and significant delays in startup schedules and, eventually, the loss of the 

key knowledge and resources required to effectively initiate safe operation of the facilities. 

In addition, other elements of the Fernald cleanup could be delayed, resulting in substantial cost and 

schedule impacts to the overall closure of the FCP. For example, final closure of the On-site Disposal 

Facility (OSDF) could be delayed since some demolition debris and contaminated soil from OU4 are 

expected to be disposed in the OSDF. 

2.2 CONTENTS OF SILOS 1.2. and 3 

Silos 1 and 2 contain a total of 8,012 cubic yards of 1 le.(2) byproduct material and a total of 878 cubic 

yards of BentoGrout clay for a total volume of 8,890 cubic yards. The BentoGrout clay layer was added 

in 1991 to the Silos 1 and 2.materials in order to reduce the radon emanation. The materials in Silos 1&2 

are moisture-rich, silty, and clay-like materials. Radionuclides at significant activity levels within these 

silos are actinium-227, radium-226, thorium-230, polonium-% 10, and lead-2 10. These radionuclides are 

naturally occurring elements found in the original ores. Non-radiological constituents detected in 

significant concentrations in Silos 1 and 2 materials include sodium, magnesium, nickel, barium, lead, 

calcium, and iron (also naturally constituents from the original ore), and tributyl phosphate (a solvent 

used in the former uranium extraction process at the FCP). Tests performed on samples of stored material 
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identified that lead could leach from the untreated material in levels that thresholds for leachability as 

measured through the toxicity characteristic leaching procedure (TCLP) laboratory test. 

-- 57 4 7 

Silo 3, contains 5,088 cubic yards of lle.(2) byproduct material consisting of cold metal oxides, a by- 

product material generated during Fei-iiald’s ilrariiiim processing operations. T’ne predominant 

radionuclide of concern identified within the material is thorium-230, which is produced from the natural 

’ decay of uranium-238. The materials contained in Silo 3 consist of relatively dry, powder-like residues 

that were placed in the silo over the time period 1954 to 1957. The residues consist of the metallic and 

non-metallic impurities that remained following the extraction of uranium from ore and ore concentrates 

in Fernald’s refinery operations during the mid-1950s. The residues were prepared for storage following 

a volume reduction and concentration step known as calcining, which is a roasting process in the presence 

of liine )that serves to remove moisture and convert the impurities to their more. stable (less leachable) 

oxide form. Following calcining, the dry residues were pneumatically conveyed to Silo 3 for longer-tenn 

interim storage as part of DOE’s ongoing custodial responsibility for the materials. Silo 3 materials have 

a much lower radium content than the K-65 materials, and therefore Silo 3 exhibits a inuch.lower direct 

radiation field and has a substantially lower radon-222 emanation rate compared to Silos 1&2. The Silo 3 

inaterials are dry and powdery, with ambient moisture contents ranging froin 3 to 10 percent by weight. 

Some analyses of Silo 3 material have exhibited levels of four metals (arsenic, cadmium, chromium, and 

selenium) such that they can exceed thresholds for leachability as measured through the TCLP laboratory 

test. 

As consistently documented and subjected to regulator and public review in the origmal OU4 ROD 

(December 1994) and in its subsequent modifications, the residues contained in Silos 1, 2, and 3 consist 

solely of byproduct material under Section 1 le.(2) of the Atomic Energy Act of 1954 as amended (AEA), 

and have been managed by the DOE pursuant to its authority under the AEA since their original 

generation. The designation as 1 le.(2) byproduct inaterial acknowledges the origin of the inaterials and 

.identifies that they consist of tailings or wastes that were produced by the extraction and concentration of 

uranium from ores that were processed primarily for their source material content. The designation as 

1 le.(2) material was formally documented in 1984 when the DOE assumed ownership of the residues, 

and has been consistently documented and subjected to regulatory agency, state, and public review in the 

1994 OU4 ROD and each of its subsequent modifications. Further, Section 312 of the 2004 Energy and 

Water Development Appropriations Act (Public Law 108-137) states that the Silo material “shall be 

considered byproduct material as defined by Section llel(2). of the Atomic Energy Act of 1954, as 

amended.” In House Report 108-554, Congress clarifies that “The language included in the Energy and 
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Water Development Appropriations Act, 2004 was intended to allow the Department to consider 

commercial NRC-regulated disposal options as well as the use of government-owned disposal sites,” such 

as the NTS, which do not require NRC licenses. 

As 1 le.(2j byproduct materials, .the residues are statutorily excluded fi-oiii ilie definition of solid and 

hazardous waste under the Resource Conservation and Recovery Act (RCRA) of 1976; this statutory 

exclusion is described in the RCRA regulations under 40 CFR 26 1.4(a)(4). Specific regulatory 

requirements for management of the byproduct materials are defined through the AEA regulations and 

accompanying DOE Orders, policies and directives. 

2.3 OPERABLE UNIT 4 SELECTED REMEDY 

The Operable Unit 4 ROD was signed and effective on December 7, 1994. The following documents 

modified the remedy documented in the original ROD: 

Explanation of Significant Differences for Operable Unit 4 Silo 3 Remedial Action, signed and 
effective March 27, 1998 
ROD Amendment for Operable Unit 4 Silos 1 and 2 Remedial Action, signed and effective on 
July 13,2000 
ROD Amendment for Operable Unit 4 Silo 3 Remedial Action, signed. and effective on 
September 24,2003 
Explanation of Significant Differences for Operable Unit 4 Silos 1 and 2 Remedial Action, signed 
and effective November 24,2003 

Each of the remedy modifications identified above was documented, subjected to formal public review, 

and approved in accordance with CERCLA and the NCP. 

The current selected remedy defined in the OU4 ROD and itssubsequent revisions consists of: 

0 

0 

J 

Removal of the contents of Silos 1 and 2 and the Decant Sump Tank System sludge from the 
Silos and transfer to the Transfer Tank Area for storage pending subsequent transfer to the Silos 1 
and 2 Remediation Facility; 
Complete removal of contents of Silos 1 and 2 and the Decant Sump Tank System sludge from 
the Transfer Tank Area followed by treatment using chemical stabilization to attain the disposal 
facility waste acceptance criteria; 
Removal of material from Silo 3 by pneumatic and/or mechanical processes, followed by 
treatment to the extent practical by addition of a chemical stabilization reagent and a reagent to 
reduce dispersability 
Off-site shipment and disposal of the treated silo materials at the NTS and/or an appropriately 
permitted commercial disposal facility; 
Gross decontamination, demolition, size reduction, and packaging of the Silos 1,  2, and 3 
structures and remediation facilities in accordance with the Operable Unit 3 ROD; 
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Shipment of the concrete from the Silos 1 and 2 structures for off-site disposal at the NTS or an 
appropriately permitted commercial disposal facility; 
Disposal of contaminated soil and debris, excluding concrete from Silos 1 and 2 structures, in 
accordance with the FCP On-Site Disposal Facility waste acceptance criteria or an appropriate 
off-site disposal facility, such as the NTS or a permitted comnercial disposal facility; 
Removal of the earthen berms and excavation of the contaminated soils within the Operable 
Unit 4 boundary to achieve the remediation levels outlined in the Operable Unit 5 ROD; 
Appropriate treatment and disposal of all secondary wastes at either the NTS or an appropriately 
permitted commercial disposal facility; 
Collection of perched water encountered during remedial activities for treatment at Operable 
Unit 5 water treatment facilities; 
Continued access controls and maintenance and monitoring of the stored waste inventories; and 
Institutional controls of the Operable Unit 4 area such as dee’d and land-use restrictions. 

DESCFUPTION OF SIGNIFICANT DIFFERENCES AND THE BASIS FOR THE 
CHANGE 

SUMMARY OF DIFFERENCES 

The change to the OU4 remedy defined by this ESD consists of the potential addition of an incremental 

step in the offsite management of the silo materials (temporary storage), prior to final disposal in 

accordance with the current remedy. The modified remedy will maintain all of the components of the 

existing remedy, as described above, unchanged. The change addressed by this ESD is limited to 

allowing the option for temporary offsite storage of treated silo materials prior to final offsite disposal in 

accordance with the current OU4 remedy. In order to ensure that there is not a fundamental change to 

the scope, performance, or cost of the OU4 remedy, the modified remedy will include the following 

constraints: 

Temporary offsite storage must be at an offsite government-owned facility in accordance with the 
appropriate DOE-orders and other applicable regulations or at a commercial facility appropriately 
permitted by the relevant regulatory agency. 
Storage will be limited to a period of two years. No more than two years from the date storage of 
material from a particular silo is initiated, the material from that silo must be either 1) 
permanently disposed at the storage facility in accordance with the OU4 remedy and all 
applicable regulatory requirements, or 2) transported to the NTS and/or a PCDF for permanent 
disposal. 
Under no circumstances will it be allowable for the silo material to be returned to the FCP after it 
has been transported to an offsite facility for temporary storage and/or final disposal. 
Transportation from FCP to the storage facility, and any subsequent transportation to a disposal 
facility must meet the transportation risk criteria and all other criteria and applicable regulations 
specified by the cunent remedies. 

38 
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3.2 BASIS FOR CHANGE 

3.2.1 Original OU4 Remedial Action Objectives 

The basis for selection of the original remedy for OU4, and for the subsequent modifications, was 

attainment of the Remedial Action Objectives for OU4 identified in the OU4 Feasibility Study Report, 

issued in February 1994. The original OU4 Remedial Action Objectives consisted of: 

Prevent contact with or ingestion of waste material; 
Prevent release or migration of waste materials to soil, groundwater, surface water, or sediment; 
and 
Prevent exposures to waste material that may cause an individual to exceed applicable dose 
limits. 

Due to the uncertain structural life of the silos, one of the primary potential exposure pathways identified 

in the Baseline Risk Assessment that supported the OU4 FS was the risk of exposure to the release of Silo 

material resulting from the structural failure of the silo structure that would be assumed to occur in the 

long-tenn. The expeditious retrieval, treatment and offsite packaging of Silo material, thereby 

eliminating the risk to the public and the environment associated with continued storage in the silos, is 

critical to the fundamental objectives of the OU4 remedial action. 

3.2.2 Uncertainty With Current Off-site Disposal Options and Emergence of Potential New Options 

Subsequent to the approval of the 1994 OU4 ROD, the DOE identified commercial disposal facilities 

which were either considering or were in the process o f  obtaining appropriate permitting as potential 

additional options for offsite disposal of the treated silo material. Subsequent modifications of the OU4 

remedy added the alternative for disposal of treated Silo materials at an appropriately pemiitted 

commercial disposal facility in addition to the already-approved option of disposal at the NTS. 

\ 

In an effort to proceed to the next steps in the approved remedy in the most expeditious manner, DOE has 

evaluated potential alternatives to disposal at the NTS in parallel with its ongoing efforts to resolve the 

previously discussed issues with the State of Nevada (Section 1.2). Preliminary evaluation has identified 

potential options, such as temporary offsite storage prior to transfer to the NTS or pennitted commercial 

disposal facility, and alternate offsite disposal locations. These alternate paths could allow continuation 

the onsite portions of the OU4 remedy to continue as scheduled, and allow an incremental step towards 

permanent offsite disposal, while current efforts to initiate pennanent disposal at the NTS and/or a PCDF 

are concluded. 

9 
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3.2.3 Impact of Delaying OU4 Remedial Actions 

The DOE is currently in the final stages of implementing the remediation of the FCP in accordance with 

its agreements with U.S. EPA in accordance with the ACA, as well as its commitments to the state of 

Ohio and other stakehoiders. T'ne finai remediai actions defined under the ACA inciude facility 

decontamination and dismantlement; on-site disposal of the majority of contaminated soil and debris; off- 

site disposal of the contents of Silos 1 and 2, Silo 3, waste pit material, nuclear product inventory, low- 

level waste, mixed waste, and limited quantities of soil and debris not meeting on-site waste acceptance 

criteria; and treatment of contaminated groundwater to restore the Great Miami Aquifer. 

Facilities for the treatment, and packaging of Silo 3 material have been constructed, tested, and 

demonstrated to be ready for safe operation. Facilities for treatment and packaging of Silos 1 and 2 

materials have been constructed and are anticipated to be verified as ready for operation in December 

2004. While these facilities, can be maintained in a state of readiness to allow initiation of operations 

within a short period of time, the cost to maintain equipment in operable condition, as well ,as the time 

and cost required to effectively initiate operation, will quickly result in a significant cost impact. These 

impacts increase significantly the. longer startup is delayed, and include: 

Silo 3 

0 

0 

Maintain up to 70 personnel on standby status 
Termination of project personnel; re-staffing and retraining adds six months to schedule for 
startup (standby beyond 9 - 12 months) 
While the costs of maintaining the facility in operational status can, for a limited period of 
time, be mitigated by temporarily assigning personnel to training and other temporary 
activities, standby will eventually require all resources to be maintained on full-time standby 
status, resulting in costs of up to $750,000 per month. 

Silos 1 and 2 

0 Maintain up to 200 personnel on standby status 
0 Standby charges for contain'er vendors for storage of empty containers; standby charges for 

transportation vendors (standby beyond one month) 
0 Termination / settlement charges for demobilization of disposal container and transportation 

vendors (standby beyond 6 - 9 months) 
Termination of project personnel; re-staffing and retraining adds six months to schedule for 
startup (standby beyond 6 - 9 months) 
While the costs of maintaining the facility in operational status can, for a limited period of 
time, be .mitigated by temporarily assigning personnel to training and other temporary 
activities, standby will eventually require all resources to be maintained on full-time standby 
status, resulting in costs of up to $3 million per month. 

IO 
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Further, the ability to maintain this state of readiness decreases over time due to loss of personnel and 

degradation of equipment and technical expertise, eventually resulting in a substantial risk of being 

unable to effectively initiate operations. 

hi addition to the costs aiid risk impacts on OU4 remedialion, delay in impiementing the remaining on- 

site portions of the OU4 remedy have significant cost and schedule impacts on overall FCP.closure. 

Removal, treatment, and offsite disposal of the Silo materials, Decontamination and Demolition (D&D) 

of the Silo structures and remediation facilities (scheduled for completion by December 2005), and the 

subsequent disposition of D&D debris and soil prior to closure of the OSDF, define the critical path for 

completion of site closure, currently scheduled for March 3 1, 2006. Due to their position on the critical 

path towards site closure, delaying retrieval and treatment of Silo materials and the subsequent D&D and 

soil remediation activities have substantial cost and schedule impacts due to factors such as delaying the 

phase-out of the site infrastructure, and impacting the ability to dispose of soil and D&D debris in the 

FCP On-site Disposal Facility (OSDF). Potential impacts include: > 

0’ 

0 

Day-for-day delay in completing FCP closure 
Maintaining D&D and soil remediation functions in standby awaiting completion of Silo 1, 2, 
and 3 remediation facility operations 
Maintaining site infrastructure and support programs to support completion of OU4 remediation, 
D&D and soil disposition 
Management of the OSDF ‘open’, awaiting receipt of D&D debris and soil from OU4. 

Based upon current baseline projections, the cost impact of delaying site closure could total up to $20 

million per month. 

3.2.3 Statement of Significant Difference 

The DOE and the U.S. EPA remain committed to timely and cost effective implementation of the current 

OU4 remedy, which was proposed, demonstrated to be compliant and protective of human health and the 

environment, and approved in accordance with CERCLA and the NCP. Addition of the option for 

temporary offsite storage of treated silo material, prior to permanent offsite disposal maximizes DOE’S 

ability to achieve the fundamental objectives of the OU4 remedial action and complete closure of the FCP 

in a timely and cost effective manner, while honoring its continuing commitment to consider stakeholder 

concerns during the remedial action process. The revised remedy still spe.cifies appropriate treatment, 

packaging and protective offsite disposal of all Silo 1, 2, and 3 material. Further, if implemented as 

specified in this ESD, temporary offsite storage would .maintain compliance with all remedial action 

objectives, A R A R s ,  and other criteria associated with the current OU4 remedy. 
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The potential cost of temporary offsite storage of the Silo materials is not expected to be sufficient to 

represent a fundamental change to the overall cost of the remedy. The costs projected in the documents 

defining the current remedies are as follows: 

Silo 3' Silos 1 and2' 

Transportation: $ 1.8 Million Transportation: $14 million 
Disposal: $5.4 Million Disposal: $10 million 
Total Cost $42.4 Million Total Cost $300 million 

'Estimated costs from Revised Proposed Plan for Silo 3, April 2003 

' Estimated costs from ROD Amendment for OU4 Silos 1 and'2 Remedial Actions, June 2000 

The actual cost of temporary offsite storage will be detennined through the government procurement 

process and will depend upon factors including the specifics of the selected offsite facility(s); the material 

to be stored (Silo 3, Silos 1 and 2, a fraction of either, or both), and the length of the storage period. 

Based upon rough order of magnitude estimates, the maximum cost of temporary offsite storage of Silo 3 

and/or Silos 1 and 2 materials for the entire two-year period allowed under this ESD is not expected to. 

exceed 510% of the total estimated cost of the current remedies for these materials. Costs for 

transportation from the FCP to a temporary offsite storage facility, and subsequent disposal at either the 

storage facility, or at a subsequent offsite facility, will be equivalent to the transportation and disposal 

costs estimated for the current remedy. If transportation were to be required from a storage facility to 

another offsite facility for disposal, the additional costs would be equivalent to the transportation cost 

reflected above. Based upon the above estimates, the "worst case" incremental cost of temporary offsite 

storage (storage of the material from all three silos for the entire two-year period, with subsequent 

transportation to a disposal, site) would be significant but not fundamental. Further, the cost, schedule, 

and risk-reduction benefits of adding this incremental step in offsite management of the silo material 

would outweigh the incremental cost of temporary off-site storage. 

Adding the option for temporary offsite storage represents a significant, but not fundamental, change 'to 

the current remedy with respect to scope, performance, and cost. 

4.0 AFFIRMATION OF THE STATUTORY DETERMINATIONS 

Considering the new infomiation that has become available and the changes that have been made to the 

selected remedy, DOE and U.S. EPA believe that the revised remedy meets all of the statutory 

requirements of Section 121 of CERCLA as amended. The revised remedy 1) is protective of human 

health and the environment, 2) complies with Federal and State requirements that are legally applicable or 

12 
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relevant and appropriate to the remedial action, and 3) since the cost of the revised remedy would remain 

proportional to its overall effectiveness, the revised remedy is cost-effective. 

5.0 PUBLIC PARTICIPATION 

The following is an example of the public participation section - the information will be filled in in detail 

afier completion of the public comment period. 

The draft final ESD was made available for public inspection for formal public coinment from November 

18, 2004 through December 18, 2004. A notification that included a brief description of the changes 

being considered was published in a newspaper of general circulation, in accordance with 40 CFR 

300.435(~)(2)(i). On X X X X ,  2004, notification of the availability of the draft final ESD document for 

public review and comment appeared in the Cincinnati Enquirer, The Hamilton Journal, and the Harrison 

Press. In addition to newspaper notification, post cards announcing this public review and comnient 

period were mailed to key Fernald stakeholders. 

A public briefing on the draft Final ESD was held on xx xx, 2004 at yyyy. A presentation was made by 

DOE-FCP on the proposed changes and a question and answer period was ,conducted. The formal 

coiiment period followed this question and answer period. A court reporter was present to record and 

prepare a transcript of the fornial coinment period.] 

As a result of this public coinment period, the DOE received comments froin X X  individuals. A 

responsiveness summary to all comments received has been prepared and is Attachment 2 to thi/s final 

ESD. 

13 
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ATTACHMENT 1 

DOCUMENTATION CONCERNING ISSUES RAISED BY THE ATTORNEY GENERAL OF 
THE STATE OF NEVADA 

1. April 13, 2004 Letter from Brian Sandoval, Attorney General State of Nevada to 
Jesse Roberson, DOE Assistant Secretary for Environmental Management 

2. April 30,2004 Letter from Marc Johnston, DOE Deputy General Counsel for 
Litigation to Brian Sandoval, Attorney General State of Nevada 

3. , July 28, 2004 Letter from Lee Libennan Otis, DOE General Counsel to Brian 
Sandoval, Attorney General State of Nevada 

4. August 23,2004 letter from Brian Sandoval, Attorney General State of Nevada to 
Lee Libeman Otis, DOE General Counsel 



April 13, 2004 

. .  

Ms. Jessie H. Roberson 
Assistant Secretary for Environmental Management 
U.S. Department of Energy 
EM-?, Room 5A-014 
f 000 Independence Ate. S. W. 
Washington, D.C. 20585 

. Re: Planned Shipment of Wastes from Fernald to Nevada Test Site 

Dear Ms. Roberson: 

The State of Nevada has been advised that DOE's Environmental Management 
Division is intending imminently to ship some 7,000 containers 'of radioactive waste 
from DOE's Fernald, Ohio site to the Nevada Test Site ("NTS") for disposal, DOE'S 
effort to bring th l s  dangerous waste into Nevada is a flagrant violation of applicable 
federal and state laws and, indeed; of DOE's own rules. Even worse, the consequence 
of this unlawful action will be  to create a n  extraordinary public health and envlronmental 
hazard in our state. Accordingly, Nevada hereby notifies DOE that we intend to seek 
prompt judicial redress to prevent the transport to and disposal of t h e  Fernald wastes at 
NTS unless DOE takes immediate action to stop the shipments. 

It Is Nevada's understanding that the waste destined for disposal at NTS 
amount to as much as 153.6 million pounds of material from Silos 1 and 2 and Silo 3 at 
Fernald, with a volume of at least 74,000 cubic yards, or 378,000 cubic feel.. When 
stabilizatlon is complete, volumes wifl be substantially greater. W e  also understand that 
hazardous constituents in this waste exceed standards established by the Resource 
Conservation and Recovery Act ('*RCW') for lead and probably other hazardous 
substances (such as selenium), and t h u s  the waste would normally constitute "mixed 
waste" under Nevada's federally approved RCRA program. 

However, according to DOE documents, this waste has been classified by DOE 
and EPA as Atomic Energy Act ("AEA") section 7 1 (e)(2) waste, ostensibfy providing for 
an exemption from safe and environmentally sound disposal requirements of RCRA. 
Moreover, this material is evidently of such a high radioactivity concentration that it 

. 
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cannot be sent for disposal to Envirocare's . commercial radioactive waste disposal 
, facility in Utah, a facility properly licensed by t h e  NRC for safe.. and effective 

management of radioactive waste and the chosen disposal location fnr most of 
Fe;Gald's o'lher iadioactive wastes, including mixed wastas. 

' 

As discussed in detail below, DOE's designation of this waste as ?j(e)(2) 
material not subject to Nuclear Regufatory Commission ("NRC") or Agreement State 
regulation blatantly misapplies that  section of the AEA. If DOE chooses to class@ the 
waste as '11 (e)(2) waste pursuant. to the AEA, then DOE must also comply with the 
waste management requirements established through the AEA in conjunction with t h e  
1 ?(e)@) waste designation and dispose of the wastes at a facility appropriately licensed 
by the NRC or an Agreement Siab for 11(e)(2) waste disposal. The NTS disposal 
facifity is clearly not such a facility. 

As a fundamental legal matter, if must be recognized by DOE that the status of 
waste as "-1 7 (e)(2) waste" is not simply a matter of nomenclature, but explicitly entails 
an array of regulatory treatments Including, to be sure, an exemption from RCRA 
requirements under the 1978 Uranium Mill Talllngs Radiation Control Act ("UMTRCA)," 
but also affirmative obligations to comply with the other requirements of UMTRCA. 
After all, section Il(e)(2) was added to the  AEA by UMTRCA. These attributes of 
section 7 1 (e)(Z) byproduct waste reflect UMTRCA's twofold purpose: 

8 [FJirst, to dose the gap in NRC regulatory Jurisdiction over 
the nuclear fuel cycle by subjecting uranium and thorium mill 
talilngs to the NRC's licensing authority; and second, to 
provide a comprehensive regulatory regime for the safe 
disposal and stabilizaiion of the tailings. 

Kerr-McGee Chemical Cop. v, NRC, 903 F.2d I, 3 (D.C. Clr. 1990) (emphasis added). 

well as for those that would contlnue operating (Title l l ) ,  and conferred regulatory 
jurisdiction on €PA and' NRC to regulate their activltles. DOE's own uranium 
processing wastes have never been subject to NRC Jurisdiction. Section 1 1 (e)@) was 
created by UMTRCA to deal with U m W n  mining and processing hazards not within the  
DOE complex, authorizlng regulatioo of those hazards by €PA and  NRC. DOE cannot 
now call Fernald wastes section 11(e)(2) wastes, a classlfication created by UMTRCA, 
without also complying wlth all t h e  attributes of such a classification that Congress both 
required in UMTRCA and, as discussed below, explicitly reaffirmed in the Energy and 
Water Development Appropriations Act of 2004. 

For DOE to avail itself of the  benefits of the status of sedtion 11 (e)(2) waste but 
absolve itself of any duty to comply with the other requirements of that status- 
requirements designed by Congress to assure the safe disposal of radiological and 

UMTRCA established regulatory regimes for historical uranium sites (Titi-e I), 
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nbn-radiollogical materials associated with umnium mining and promssing-is- a 
transparently unlawful usurpation of prerogafives belonging only to Congress. such a 
maneuver would also violate the safety requirements of ths Atonic Energy A C ~  
applicable to DOE even when it self-regulates, and woufd fly in the fkce of requirements 
in CERCLA at 42 U.S.Ca Section 9621(6)(3) that wastes shall be transferred only to a 
disposal faoitity operating in full compliance with applicable federal law and all 
applicable State requirements. 

Indeed, escaping from applicable Nevada RCRA disposal safety requirerrbnts 
appears to be the only reason for DOE’S strange classification of t h e  Fernatd materials 
as 11 (e)(2) waste Somehow exempt from NRC or Agreement State regulation, with the 
perverse result that wastes which were too dangerous to go to a permitted, tined, and 
adequately monitored facility at Envirocare are now slated for NTS’s unpermitted, 
unlined, and inadequately monitored disposal site. As you are aware, waste 
reclass[fication of precisely this convenient sort was soundly overruled in DOE’s dispute 
last summer with f h e  Natural Resources Defense Council in federal court in Idaho. 

. 

In any event, even if the Femald waste is lf(e)(2) waste, it very likely predates 
the 19f8 UMTRCA and thus would not be eligible for that.statute’s RCRA exemptlon, 
I f ,  on the Other hand, the waste does not predate that statute and is in fact 11 (e)(2) 
waste, fecleral law clearly contemplates its dlspcsal only at an authorized 11 (e)(2) 
disposal site, and not at a low-level radloactive waste disposal site without such 
authorization. 

The reason for this requirement is obvious. Uranium processing wastes are not 
merely low-level wastes, Regulations at 40 C.F.R. Part f92 were designed to deal with 
the fact that uranium processing wastes also contain certain quantities of hazardous 
constituents. This is evident in that regulation’s establishment of maximum 
concentration requirements for hazardous elements such as lead and selenium (see 40 
C.F.R. j92, Subpart A, Table 1, and Appendix 1. See also NRC’s parallel regulations at  
10 C.F.R. Part 40, Appendix A). Thus, I 1  (e)@) disposal-site licensing conternplates,the 
performance assessment of accompanying quantities of non-radiological hazardous 
elements typically associated with Umnium processing, (See, e.g., NRC‘s I O  C.F.R. 
Part 40, Appendix A Introduction, referring to protection against “nonradiological 
hazards” as well as radiological hazards.) The same is not true for low-level radioactive 
waste dlsposaf licensing, even under DOE’s self-regulatory regime as reflected in DOE 
Order 435.7-1, which addresses only radiological hazards. 

DOE has no authority to refashion the legal attributes of section 1 l(e)(2) waste 
by simply calling t h e  Fernafd material post-1978 1 1 (e)@) waste that is magically exempt 
f rom all federal and state hazardous waste regulations and otherwise applicable 
I 1  (e3(2) disposal licensing requlrernents, fndeed, if Is Nevada’s understanding that 
DOE has no plans even to test whether the Fernald wastes, after stabilization, meet the 
universal treatment standards under the land disposal requiremeqk of RCRA. DOE 
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thereby avoids all appropriate scientific inquiry as to the long-term impacts of hazardous 
constituents It would dispose. of at NTS-the precise assessment required for every 
other 1 (0)(2) and RCRA disposal facility h this country. 

Any conceivable doubt about DOE's lack of authority to dump the Fernald 
11(e)(2) wastes at NTS was put to rest by Congress in the Energy and Water 
Development Approprlations Act of 2004 (Publlc Law -t 08-1 37, December 1, 2003), 
which in Section 312 specifically referred to the Fernald silo wastes at issue and 
required that -&?he Nuclear Regulatory Commission or an Agreemenf Sfate, as 
appropriate, shall regulate the material as '1 fe.(2) by-product material' for fhe purpose 
of disposjtion of the material in an NRC-regulated or Agreement Sfafe-regulated 
fa~i l i ty . '~ (Emphasis added.) NTS, of course, is not such a facility. 

As if that were not enough, DOE's plan to send the Fernald silo wastes to NTs is 
also In direct confllct with DOE's Record of Decision (ROD) for the Department of 
Energvs Waste Management Program: Treatmenf and Disposal of  Low-Level Waste 
and Mixed Low-Level Waste; Amendment of the Record of Decision for fhe Nevada 
r ed  Site (DOE 6450-01-P). The ROD defines 'Low-Level Waste" as "all radioactive 
waste not classified as high-level waste, transuranic waste, spent nuclear fuel, or by- 
product failings confahing uranium or thonurn from processed ore (as defined in 
Section 77(e)2 of the Atomic Energy A d  of 7954." (Emphasis added.) While the 
Record of Decision for the NEPA documentation completed for t h e  Fernald site 
identified ''NTS or an appropn'ataly-permitted commercial disposal facility" for 
disposition of wastes, we believe any such designation could not summarily override 

.the Waste Management ROD as it applies to NTS. Moreover, we submit that t h e  
Fernald decisian was based on DOE's intent to apply for and. obtain a RCRA permit for 
disposal of hazardous waste at: NTS. We do not believe the Fernald decision 
anticipated disposal of these disputed wastes a6 merely low-level waste. 

Flnally, DOE'S own governing manual of regulations for radioactive waste 
disposal at NTS, Order M435.1-1, clearly prohibits the disposal of over 14,000 cubic 
yards-by any measure hardly a %mall quantity'-of il(e)(2) waste at the NTS low- 
level waste disposal site, That manual, at Section IV.B(4), provides that "[s]mal/ 
quanfltles of I 1  e 2  byproduct material and naturally occurring radioactive material may 
b e  managed as low-level waste provided they can be managed to meet the 
requirements for low-level waste disposal in Section 1V.P [performance requirements] of 
this Manual." (Emphasis added.) DOES Implementation Guide for M435.1-1 refers to 
t h e  legislative intent of the UMTRCA in further defining "small quantities" of 1 I (e)@) 
materials that are otherwise "managed by the Department eccordhg to fhe a 

requiremenfs of 40 CFR Pari 792 and disposed at specially designed tailings disposal 
sites established under the UMTRCA." DOE G435.1-7 al -12 (emphasis added). 

T w o  specific examples given by DO€ of '&all quantities" we: "a few vials" and "100 
cubic meters" of non-eligible wastes. Id. at IV-73. 
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n to 'dispose of"maSsive Quantities of Fernald's mnst 
In short, there appears to be no leaal. reaulatorv. or scientific iltcflftratinn 

hazardous and radioactive wastes at NTS. DOE's plan i s  reckless and unsafe, and it 
flagrantly violates the taw. Please confirm by April 30, 2004, that this waste will not be 

prompt judicial redress. I am confidant Nevada's federa; court will look no more 
favombly on DOE'S expedient actions here than did the court in Idaho last summer 

whatsoever for DOE's pla 

coming to Nevada, I f  DO€ canno - . . - -  _- ---.. 

- ...-_- - ...--_ 

. . . - . - - 
Nt so certify by that time, Nevada intends tn sa& 

....-.. 

Attorney General 

I 
C: Honorable Mike Leavitf, Administrator 

U S .  Environmental Protection Agency 

Honorable Nils J. Diaz, Chairman 
U.S. Nuclear Regulatory Commission 



April 30, 2004 

Mr, Sandoval: 

, 
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The Honorabli: Brian SandovaI 
Attorney General’ 
100 N. Carson Street 
Carson City, NV 89701-4717 

, Re; Shipment of-Femald Silo‘Wastes to tlre Nevada Test Site 

-- 5747 

Dear Attorney Gsneral &indoVal: 

I appFeoiated the opportwity to speak with you on July 6 about the Department’s p1ms 
regarding the materials currently s&ed in three silos at the Department’s P d d  fkility, As I 
indicated during our conversation, *e we disagree with the legal objections r&ad in your 
April 13 lettat to Assistanl Secreraty Roberson to disposing of thm materials at the Nevada Test 
Site WTS), we do share your fimdammtRf concern that any diSposition must be proteotive of 
human heaIth and safely and of the environnl611t. Accordingly, it seemed to us - and still does - 

. worth exploring whether our legal dEErences can be compronrised and set aside by Stvdophg a 
process throygh wbich the Nuclear ROgUtatory C d s s l o n  would be called upon to vouah~afe 
the appropriateness of disposition at NTS, albeit not as a liarnor. 

Xn response to this suggesdm you indicated that you needed a bettar understanding of 
DOE’S legal position before you could assess the prospects fozp my compromise along these 
lines, You therefore seked us to provide our’legd mdysis of the basis fir &posing of the 
Pemald silo mate- at BITS, and specifbdly rueutioned #rets issues that your &rill3 letter 
discussed: whether disposition would be consfsknt with section 312 ofhblio Ltiw 108-137; 

. whether disposition would be consistent Nth DOE Order 435.1; and whether di@ositibn would 
be COXlSiSttXlt with applicabXe Uranium Mi11 Tailings Radiation Contml Act requiremate. I told 
you we would get you our view8 011 these issues within approximately two weeks, T h i s  letter 
addresses each of those issues in order. 

1 ,  Seation 312 of Public Law 108-137 directs that “ [ n ] o ~ ~ ~ d . i n g  any other 
provision of law, the materfal In the aonorete silos at the F e d d  u d u m  processing facility 
cmently managed by the Department of Energy * 9 * shall be considered ‘byproduut material’ 
ag defined by section 1 1 e.(2) of tha Atomic Energy Act.” This direction is clck on its face: the 
materials currentIy stored in the FemaId silos “shall be considered” 1 k(2) matend 
‘‘notwithstanding any other provision of law.” However DOE or anyone else might otherwise 
have classified aose materials, with the emotment of section 2112 they art now, by law, 1 1e.(2) 

/ L  # B O L L  t8S SLL L !  
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byproduct material, 

Section 3 12 then goes on to state that “Ctlhe Nuclear Replatory Commission or an 
Agtaement State, as appropriate, shall regulate the materid as ‘ 1 1 e@) by-product material’ for 
the purpose of disposition of the mmdd h an NXC-m&lated or Agreement Statt=regulated 
fhcility.” Whqtha disposition at NTS of the materials currently stored in the Ferndd siIos 
would be consistent with section 312 dcpends on how this eeooiid sentence is read, Because 
NTS is not an NRC-reguIakd or Agreement State-regulated facility, disposing of the Fernald silo 
materials at NTS would be inconsistant with the second sentence of section 312 if the seco~ld 
sentence is oonstnred to direct that those materials can onIy be tiisposed of a t  an NRC-regulated 
or Agreement Stateregdated fkcility. H, on the other hand, the second sentence of section 3 12 
is read merely to direct the NRC (or an Agreement Stab) to regulate the F W d  silo matexiah as 
lle.(Z) byprodudt material in the event that DOE seeks to dispase of those materials at a 
regulated facility, then seution 3 12 posts no bar to disposition at NTS. 

Both the st~tut~ry text and-the Iegislative history of seotlon 312 i ud i~~ te  that this latter 
reading is the correct one. On ita b e ,  the text o f  section 312 simpfy does not say that the 
Femdd silo materials must be disposed of in a regulated hcility. Indeed, the text does not 
mandate any action on the part of DOE with respect to these materials. The direction provided 

. in section 312 is instead to the NRC, which “shaIl regulate” the P e w  silo materials as 1 le.(Z) 
material. That ditectlon, however, applies only “for the purposc ofdiapasition of the material in 
an MC-regulatW facility, Section 3 12 thus provides no direction at all that is applicable 
where the Femald sih materials are not disposed of in au NRGregulztted &ciIity. Since 
Department ofEmgy facilitieS ace generally excepted fiom NRC regulation (see Atomic &eqy 
Act of 1954, s e c f l . ~ ,  42 U.S.C. 2014,s; see also ABA sec.l10,42 U.S.C. 2140; Energy 
Reorganization Act of 1975, sec.104,42 U,S.C, 5414; Department of Eneg)r Organization Act, 
sec, 301,42 U.S.C. 7151), and since Congress speaks clearly when it wanbDOB’s adorn to be 
subjeot to NRC regulation (see, e.&, 42 U.S.C. 5842 (titled ‘Zicensfng and Related Regulatory 
Functions Respecting Selectcd [DOE] Facilities”)), 8n fntent to restrict disposition of the Fernat% 
sir0 materials to NRGr6plated f d t i e s  or to require NRC ficcnsing of a DOE facility such aa 
NTS by virtue o f  disposal of the Fernald material c there cannot be Inferred from the text of 
section 3 12. . ’, 

- *  

Moreover, t .b~  legislative history of Seodorz 3 12 oonfinns that it was meant to dow, but . not compel, disposition ofthe Femdd sflo materials at a regulated hiliy. Section 3 12 had its 
genesis in DOE’S desire to have the option of diaposhg of the E’emald sua matarials at a 

. commercial dieposal facilify. Since a conmkcfal fhcility would be regulated by the NRC or an 
Agreement State, that option was unavdlable given the NRC’s conclusion that its (and 
Agreement States’) slatutoty author& ta regulate bypmduct mrrtm‘al was lirrrired to byproduct 
matarid that either had been generated at s i b s  that were licensed 8s of the date of the enactment 
of section 1 Ie.(2) in 1978 or that w a s  generated at a licensed sit0 thereafter. bra Endroo am of 
Utah and Shake RivedUance, NRC DD-00-06, at 18 @eo, 13,2000). Although the materials 
stored in the Pernald silos met the physical citeria for byproduct materiaI, they did not meet the 
NRC’s definition of 1 1e.(2) material because, as they were uador the control ofDOE, t4ey had 

’ 
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not beep generated at a licensed facility. 

Legislative attention was first focused on this problem ~ J I  the Senate version of the 
Energy and Water Development Appropriations Acbfor Fiscal ‘Year 2004, whcre, as ongindly 
introduced, what ultimately became section 3 12 read: ‘‘Re Nuclear Regdatoxy Commission * * 
* shall regulate the matdd as ‘ 1 1 e.@) by-product tnatedal’ b the event that the Department of 
Energy proposes to dispose of the material in atl NRC-regulated * * * facility.” S. 1424, 
Cong. 1 31 1 (2003) (emphasis added), See de0 S. Rep, NO. 208-105, at 147 (2003)  is 
provision 'tallows the Department to dispose of C d b  waste at krndd * * * as ‘byproduct 
material”’). On apmllel legislative track, OD July 22,2003, the Admintmation offidally 
transmitted a sh8a.r propodd, which ww refwed to the Senate Environment and Publig Warks 
Committea (July 28) and the House Energy and Comeme C o r d t t e e  ( M y  25), and wgah 
stated ‘‘E the Department of Enerery disposes of the materlal h yuch a fichity, the Nuclear 
Regulatory Commission * * * shall regulate the Material * * * .” f i e  Achiuistration explained 
that it was, ofking this proposal EO that the materials etored 
of * * * at a commercial, facility,” Letter h m  Spencer Abrahn, Semeky of Energy, to J. 
Dennie Hastext, Speaker of the House, dated July 22,2003 ( q h i s  added). Senator 
Voinovich filed Imguage based anthis proposal as a amenhont (SA. 1@3) to the Senate 
version of the Energy Policy Act d2003, S. 145 108th Cong. (2003), which statad‘uhe Seaetary 

diqose ofthc material in a fhciliity under the jurisdiction ofthe Colnmisaion or a staate.” 
149 Cong. Rec. 510,696 (daily ed. July 31,2003) (emphasis adliedj. W s  amendment WM never 
offered on the Senate floor, but in the Confereacs Report on the companion House bill, HA 6, 
the House and Senate codbreas included a provision stating that “[tpe Department ofEnergy 
m a  dispose of the material in a faility regulated by the Nuclew Regulatory C O ~ B ~ O I P  and 
that, “mtho Department of Ensgy disposes ofthe material in mch a hoility, the.Nuclear 
Reghlatory Commission * * * SM re@ati the material as byprodhrct material.” H.R Coot 
Rsp, No, 108-375, § 634 (2003) (emphasis added). As the underscored hguage Iln these . 
prebursors to mction 3 12 clearly states, Congress’s h k d o n  WEIS to give DOE the option of 
disp6sbg ofthe Fmald silo materials at an NRGmgulated ficility, not to limit DOE’a dispogal 
options to NRC-regutatdd facilities. 

There is no indication i i ~  the legislativ; reoord that Con@;ress meant to convey any ’ 
. diflkrent intention when, in Confsrence Committee on the Energy and Water Dsvelopmant 

Appropriations Act, it “modifie[d] [the] providon proposed by &he Senate’’ by changhg “in the 
event that the Department oPBnergy pmgosles to dispose” to tho more succinot final formulation, 
“for the purposa of‘ disposition.” H A  C o d  Rep. No. 108-357, et 175 (2003). Had Congms 
intended this variation in wordhg to convert What throughout die legislative process had always 
been understood to be an opdon into a mandate, it is reasonable to expect that it would have 
provided ~ome  indication that it was mazdng such a fundamental change. There is no such 
indication, however, anywhere in the legislative record. In fact, the only clear substantive 
modification that the Confetence Committee made to the orfgbd Senate proposal was to add the 
ore protessing residual materids in the Niagra Falls Storage Site managed by the Army Corps of 
Engineers as material that also shall be considercd I le@) byproduct materid, This addition 
suggests that the mason why the Confkmce Committee chose to abbreviate the language that 

. 

ihe Femald silos “gg be disposed 
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the Senate had employed was to avoid an overly oumbersome fmmulation such as “in the event 
that the Depahnent of lhergy or the Amy Corps ofBn&eem, as approp’ate, proposes to 
dispose.” In atly event, the Conference Committee Report reaffirmed that Congress”s intent 
remained what it had been all dong; to ”,allow1 1 the disposal of certain waste at FemaId * * * as 
‘byprodud mtdal.”’ H.R, Conf, Rep. No. 108-357, at 175 (eraphash added), 

2, The Femld silo materials are managed by DOb nurmant to its author& under &e 
Atomic Energy Act, see, e,&, 42 U.S.C. 2121(a)(3), 2201(b), and the Department of Energy 
Organizatiou Act, see, e.g., 42 U.S.C. 7133(a)(8), Under these authorities DOE may, ititeralfs 
"establish by rule, regulation, or order * * * standards and instructions to govern * * * sped4 
nuelear material, some m a t d ,  and byproduot LoBfehl,” 42 TJ.S.C. 2201(b), and may ‘‘provide 
for safe storage, processing, traasportation, and disposal of hazudous waste (incfuditlg 
mdioaotive waste)” resulting from the program activities of DOE and its predecessor agencias. 
42 U.S,C. 2121(a)(3). Pursuant to these aufhorities DOB has :dopted Order 435.1, which 
establishes atandads and procedures for managing’mclioactive wastes at DOEowned f8ciUdes. 

Under Oder 435.1 ROE may dispose of “small quantities" of 11~42) byproduct 
materfals in a low-level waste disposal faduty (suoh as at NTS) ”provided they can bc managed 
to meet the’ requiremente for low-level waste disposal.” We dcr not understand there to be any 
doubt that the Fernald silo materials “am be managed to meet the requirements fbr low-level 
w&ta disposal” at NTS. The proposal to dispose at NTS of fhc mat&& currently stored in the 
PernaId silos was the product of a rigorous public prows conducted under the Comprehensive 
Bn~runental Rebponse, Compensation, and Liability Act (CEXCLA), at the end of which DOE 
and the United states Environmental Protection Agenoy jointly decided that the appropdate 
disposition for these matarids is to dispose of them either at or at a commeroial diEp0Sd 
ficility. Ia addition, DOE has prepked a Performance Assessment for the disposal of the 
F W d  silo merterials at NTS which demoastrates that disposal of the Pernald silo mateirials at 
NTS would meet the disposd requirement8 set f o r h h  Order 435.1, Manual, chapter N, for 
low-level waste. For exampIe, the Perflormance Assessment ad!dated potential doses and 
potential releases far a l’,OOO year period, and conoluded that disposal at NTS of the Fernald silo 
materials would result in a radon ffux level ofcabout 3 pCi per squab meter per seoond, a level 
well below the 20 pCi per square mafm per second roquiremmt, ‘*. 

a 

- c  

A question has been raised, however, whether the Fernald silo materials exoeed the 
“ s m d  quantities” of 1 le@) that can be dbposed of 88 ~ow-leve~ was@ under Order 
435.1 since the volume of the F d d  Sa0 materiala iS about 14,000 cubic yards. It would be 
odd to inteqmt this requirement of the Order as precluding dbpaaal of the Fernald silo mated& 
at NTS since the CERCLA decision to do just that had already been made. In act, tbe Guide to 
Order 435.1 dispch any ground br speculation as to whether tbe Order sub silenziv 
oountermanded that CERCLA\dedsioIc it specEcally mentions; (at IV-13) the F e d  materials 
as an example of 1 le.(2) matqhl that can be disposed of as lowlevel waste, As’the Guide 
explains cat W-12), the “d quantfties” requirement is intended to dfstinguisb the 1 h(2) 
material that can be disposed of as low-level waste &om the matedd found at byproduct waste 
a g e  sites subject to “ I R C A .  UMTRCA dtes typically contah two to seven million cubic 

I 

- 
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yards of byproduct material per pile. Seen in this light, it is pkih that disposing of the m c h  
smaller volume of FernsId materids as low-level waste k not what the “small quantities” 
requirement of Order 435.1 was intended to prevent. 

* I  

’ 3. UMTRCA vas enacted to ded wh€i uranim mining and processing wastes produced 
outside of the DOE complex. It established a ‘‘Remedial .Actfoli Program” for 
ptocessing sites (Title I), and a lEirunework for “Uranium MIl Tailings Licensing and 
Regulation” (Title Il). Section 206 of UW’JXCA added a ncw aaction to the Atondic Bnergy AC~, 
42 U&C, 2022, which required BPA to promulgate “staildards of general application * * * for 
the proteotion of the public health, safety, and the envirOament fiom radiological and 
nonradiological hazards associated with msidual radioactive rmiterials.” Sectians 202,203 204 

’ 

and 205 of ZKlTRCA added or amended ’various sectione ofthe Atbmio Energy b t  to give the , 
NRC regulatoryjuddhtkm over ‘‘Certain Byproduct Material.” 42 U.S.C. 21 13 (title), 21 14 
(same). 

pursuant to the authority delegated to it. in UMTRCA, the NRC has pramulgated 1 o 
C3.R Part 40, which sets forth ‘procedures and criteria far the iemnce oflicemes” and 
c’provide[sJ for the disposal of byproduct material.” 10 C.FA 40.1 (a). By the exprem terms of 

‘ part 40, however, the reqyimments of that part are inapplicable to DOE “ace@ * * * to the 
extent that its fioilities and activities am mbject to tho licensing and related regdatory authority 
of the Commission pursuant to section 202 of the B n W  Reor#anizadon Act of 1974 [42 U.S.C. 
58421 and the Uranium Mill Taihgs Radiation Control Act o f  1978 142 U.S.C. 21 11-2114].” 10 
C.F.k 40.4. NmW ofth6se ~XCept;llOnS is applicable to the mMals stored in the Ferndd silos 
and their dis;position: Section 202 ofthe ERA defines certain specific contexts in which DOE 
facilities are subject to NRC Ucensing, none of which is implicated here. And the relevant 
UMTRCA provisions apply to DOE only where it takes oyer ownership and custody of 
bypmdwt material or a disposal s h  from an NRC Licensee, which also not the case here. 
AocordhgIy, disposition at NTS of  the materials stored in the Femald silos is not subjeot to NRC 
regulation under IO CF,R Part 40. 

Pursuant to the authority delegated to $t M UMTRCA, EPA has promulgated 40 C.PR 
Part 192, which establkha hedth and environmental protection standards for uranim afrd 
thOtiua\ mill tailings. Subparts A, B and C of Part 192 are expressly applicable only to sites 
designated under sections 102 or 108 of UMTRCA, 42 U,S.C, 7912,7918, and thus are 
inapplicable here, Subparts D and E of Part 192 by their express terms only appIy to tha 
nmagement ofbyproduot material under section 84 of thc Atoidc Energy Act, 42 U.S.C. 21 14, 
which “simply authorizes the NRC to implement and enforce ths sta#dards to’be promulgated by 
EPA at those sites it licenses as well as at the sites to be remediated by DOE under Title I [of 
UMTRCA],” NRC DR-00-06 at 13. This b o  iS inapplicable tcr disgosition at NTS of th0 
materials stored in the Fernald silos. 

*‘ 0 * 

S 



The foregoing legal analysis of the issues raised h your April 13 letter to Assistant 
secretary Roberson 8ummarizes the legal basis for proceeding with the p l m e d  disposition at 
NTS of the materials that are rmrrcntly being dared in the silos at Ferhald It is provided partly 

the hope that it will persuade you that it is correct, but dso iia the hape that it is at least 
~ ~ E c i e n t  to pasuadc you that there are grcmnds for sew whether we can set ow leg81 
differences aside and M e a d  work together to develop a procefis that will provide a s m c e s  that 
disposal at NT$ of the F e d d  silo matedals will be, a DOE believes, consistent with the 
protectim of human health and safety and the environment. For exampb, although we believe 
tbat &e requiremeats of 40 CF.R Part 192 are inapplicable as regulations, we aIso believe that 
disposing of the F e d d  materials at NTS would in fact confonn with those rcquiraments, and 
we are willing to work to devise a process that would let the M E  review this question. 

, 

Phase let me h o w  at your earliest convenieuce whether you are interested in pursuing 
t h i e  path. 

Sincerely, 

b e  Liberman Otis 
Gmeral Cciunsel 
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NEVADA DEPARTMENT OF JUSTICE 

1 DO North Carson Skeet 
Carson City, Nevada 89701 471 7' 
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August 23,2004 

Ms. Lee Liberman Otis 
General Counsel 
U.S. Department of Energy 

1000 Independence Ave. S W ,  
Washington, D,C. 20585 

Room 6A-245 

Re: Proposed Shipments Of T 1 e.2 wastes from Fernald to Nevada Tesr Site 

Dear Ms. Otis: 

Thank you for your letter af July 28, 2004. explaining DOE'S position concerning 
disposition of the Fernald silo wastes at the  Nevada Test Site (NTS), After studying it. f 
am even more certain that these dangerous wastes cannot lagaily be disposed of at 
NTS, and in any event. it would be inappropriate for me to enter into an agreement with 
you that would violate applicable laws. While I appreciate the dilemma DOE is in with 
respect to these wastes, the solution is nOl to disregard the law to fkicilitate an expedient 
disposal option. Instead, OOE should take the appropriate steps now to secure 
placement of those materials for storage or disposal at an NRC or Agreement State 
licensed f&~ili ty.  

We disagree with you on your interpretation of Section 312 of Public Law 108- 
137. Having defined the Fernald silo wastes as I le.2 wastes, that law goes OR to state 
that 'ftjhe Nudear Regulatory Commission or an Agreement State, as appropriate, shall 
regulate ihe material as l le.2 byproduct materisl for purpose of disposition uf the 
material in an NREregulated or Agreement State-regulated facility." If this sentence 
means what you advocate-that it simply directs NRC (of an Agreement State) t D  
regulate the materials in the event DOE elects to dispose of those materials in a 
regulated fac i l i tp then  the sentence itself is wholly unnecessary and redundant, since 
nQ waste materials (including DOE wastes).can ever be disposed of in a "regulated" 
facility without being reguJated by N R C  or an Agreement State, 

Having defined the wastes as 11e.2, Congress needed to do nothing more to 
arrive at your interpretation. But Congress wisely did otherwise. 

\ 
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Moteaver, the legislative history provisions you cite strongly support t h e  view 
that, in enacting the actual language Of the StatUte, Congress deliberately removed the 
elective element of previous drafts. Indeed, we know *at Envirocare and its lobbyists 
were pushing the drafters for this precise rt?sult because they wanted to emerge from 
the appropriations process as  the exclusive disposal option for t h e  Ferna!d silo wastes. 
~f coiiise, the wastes iater proved to be too hazardous for Envirocars's state regulatms 
to allow disposal there, but that does not negate the intent of the statute. 

it is unreasonable to believe that, having reclassified these wastes in a nun-  
conservative direction relative to safety in the first sentence of t h e  legislation, Congress 
would then ,  in the  second sentence, gtve DOE t h e  option to simply dispose of the 
wastes in an unlicensed, unlined facility that does not  WE^ remotely meet the 
protections required by NRC or Agreement States for 11 e.2 disposal. 

Precisely because Congress knew it was cueing corners to facilitate cleanup by 
redefining the Fernald silo wastes, i t  is far more plausible that it wished to ensure that 
the precautions of an NRC or Agreement State liceflsa be applied. 

II-I short, even giving DOE the full benefit of Chevmn, W e  think your reading of the 
statute i s  irrational. contrary to the normal precepts of statutory construction, contrary to 
t h e  legislative history, contrary to sound safety policies implicit in all regulatory regimes 
for 11 e.2 wastes, and impermissible under the law. 

Sirniiady. your argument with respect to OOE's Order 435,i  is unpersuasive, 
After all. that rule hegins with the mandate that 7 1e.Z wastes a r e  precluded from being 
disposed of in a low-level disposal site. Such a mandate is necessaly because IOW- 
level sites have none of t h e  protections customarily associated wiih hazardous as well 
as radioactive constituents, unless, unlike NTS's Pi? 5,  they are also permitted for RCRA 
wastes andlor 1 le.2 wastes. 

Moreover, it is difficult to believe that any judge would considec 3,750 truckloads 
of wastes, wastes more dangerous than a11 other 11e.2 wastes, as a "small quantity" 
qualifying for a wholesale exemption from your own disposal rule. Indeed, that qusnt i ty  
substantially exceeds the  annual quantity of Sll hazardous wastes disposed in Nevada 
at every permitted RCRA facility combined. 

If it is DOE's desjre to radically redefine "small quantity" to actually mean "large 
wantity," then you are required To follow the  APA's rulemaking requirements. You 
cannot obJiterate one of your own rules by the mere stroke of  a pen in a CERCLA order, 

Finally. your discussion of UMTRCA appears to illustrates exactly why your 
proposal to dispose of the Fernald silo wastes at NTS is, like your other self-serving 
"interpretations," out of bounds. As you note, Part 40 and Part 192. regulatihg 1 le.2 
tailings, indeed do not apply to DOE'S disposal facillties. That is undoubtedly why tho 
drafters of Order 43$.j precluded disposal of l l e ,2  materials in DOE's low-level 
disposal sites. 
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If such materials were disposed Of in DOE'S low-level sites, they would no! oe 
subject 16 the kind of protections needed for waste t h i s  dangerous. It is precisely 
because Part 40 and Part 192 do not apply to NTS that Nevada objects to your proposal 
a n d  believes you>r interpretation of the law to be  incorrect. Put simply, your 
jngrpretation strains to avoid the  application of zny ef the  established disposal 
standards by which Nevada's citizens and environment can be protected from this  
dangerous waste. 

In conclusion, on behalf ofthe citizens uf Nevada, I will continue to oppose any 
effort by DOE to dispose of these unauthorized and highly dangeracls wastes at NTS, a 
site that is wholly inappmpriate and unlicensed to accept t h e  Fernald wastes. 
Moreover, despite your suggestion otherwise, 1 will not enter into an agreement wlth 
DOE that combromises the law. 

Gpecifically. I do not understand how DOE could ask NRC to vouch for the safety 
of disposal of wsstes at NTS when NRC has no jurisdiction to do so. Your suggestion 
contradicts former acts of DOE. For'example, DOE expressly rejected this sort of 
voluntary oversight role by NRC in Waste Control Specialists v. DOE, 141 F.3d 564 (5th 
Cir. 1998). 

If you are confident that NTS -can meet the requirements of Part 192, then 
perhaps you should simply apply for an 17e.2 disposal license for the site. Nevada 
would not, and could not. abject fa disposal of this material in an appropriately licensed 
and propedy lined and regulated landfill. 

If you are seeking other disposal options, understand that Waste Control 
Specialists (WCS) has applied for an 11e.2 disposal license for its site in West Texas. 
This site has rail access and WCS is both legally able and willing to store the wastes 
there pending issuance of its l l e .2  license. Unlike DOE'S NTS proposal, this option 
would be legal, cost effective, and provide a permanent SoIufion that protects the health 
and safety of the citizens of Nevada and Ohio. 

BRIAN SANDOVAL 
Attorney General 

BY United States Mail and Facsimile (202-586-7499) 

TOTAL P.  El5 


